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* * * 

1. ATAD implementation - Bill 7318 

Bill n°7318 (the “Bill”) transposing the provisions of the so-called Anti-Tax Avoidance 
Directive (the “Directive”) (i.e. Council Directive (EU) 2016/1164 of 12 July 2016) was 
introduced in the Luxembourg Parliament on 18 June 2018 and remains subject to 
parliament discussion and amendments. 
 
Further to the Bill Luxembourg will introduce rules on controlled foreign corporations, 
interest deduction limitations and anti-hybrid rules in its tax laws. Existing general anti-
abuse rules and exit tax provisions will be slightly amended to be in line with the Directive 
requirements. 
 
The new provisions should be applicable as from 1 January 2019, except for the exit tax 
provisions which should be applicable as from 1 January 2020. 

 
1.1. Background 

The Directive is intended to tackle tax avoidance practices which result in the erosion of tax 

basis in the EU market and the shifting of profits out of the EU market. For this reason, the 

Directive lays down minimum mandatory standards while allowing Member States to adopt 

further measures. 

You will find below a summary of the main provisions that should enter into force once the 

Bill is approved by the Luxembourg Parliament. Kindly note that measures regarding the 

limitation of interest deductibility, hybrid mismatches, controlled foreign companies and 

general anti abuse rules should enter into force as from 1 January 2019. Exit tax provisions 

should be applicable as from 1 January 2020. 

In addition, the draft bill includes as well (i) a change of the interpretation of the permanent 

establishment notion and (ii) the repeal of the existing roll-over on conversion of interest-

bearing convertible loans into shares. 
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1.2. Scope  

The new measures should apply to taxpayers which are subject to corporate income tax in 

Luxembourg, including non-Luxembourg taxpayers which have a permanent establishments 

(“PE”) in Luxembourg. 

Tax transparent entities and non-Luxembourg taxpayers without a PE in Luxembourg should 

be out of the scope of the Bill. 

1.3.  Main provisions of the Bill 
The Bill transposes into Luxembourg tax law the five measures against tax avoidance laid down 
in the Directive. For this purpose the following laws are amended: 

- The Luxembourg Income Tax Law1 (“LITL”). 
- The Luxembourg Municipal Business Tax Law2 (“LMBTL”). 
- The Luxembourg Tax Adaptation Law3 (“LTAL”). 
- The Luxembourg General Tax Law4 (“LGTL”). 

 
1.3.1. Interest limitation rule 
The new article 168bis LITL intends to limit the tax deduction of exceeding borrowing 
costs by capping at the highest of  

(i) 30% of the EBITDA5 or  
(ii) EUR 3 million. 

 
Exceeding borrowing costs 

Exceeding borrowing costs 
are deductible  
up to 30% of EBITDA or EUR 
3M 

= Interest expenses 
(i.e. interest charges and equivalent 
charges) 

- Interest income 

 
The definition of “interest expense” is broad and includes actual interest expenses and 
other economically equivalent expenses, which are due or accrue on both related-party 
debt and third-party debt. More practical details in this respect are expected to arise in 
the Parliament discussion.  

Unused interest capacity carried forward 
The unused interest capacity (i.e. positive difference between 30% of EBITDA and the 
higher of (i) EUR 3M and (ii) the exceeding borrowing costs incurred in the fiscal year) 
could be carried forward for maximum 5 years. 

Unused interest capacity 
to be carried forward for 
maximum 5 years 

= 30% of EBITDA - Higher of (i) EUR 3M and (ii) 
exceeding borrowing costs actually 
deducted 

                                                           
1 Loi modifiée du 4 décembre 1967 concernant l’impôt sur le revenu. 
2 Loi modifiée du 1er décembre 1936 concernant l’impôt commercial communal (« Gewerbesteuergesetz »). 
3 Loi d’adaptation fiscale modifiée du 16 octobre 1934 (« Steueranpassungsgesetz »). 
4 Loi générale des impôts modifiée du 22 mai 1931 (« Abgabenordnung »). 
5 EBITDA stands for “Earnings Before Interest, Tax, Depreciation and Amortization”. Tax exempt income and 
gains together with the expenses incurred in direct economic relation thereon should be excluded from the 
EBITDA computation.  
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The exceeding borrowing costs which cannot be deducted in a fiscal year could be 
carried forward without time limitation and be deducted in a subsequent fiscal year 
(“FY 2”), up to the positive difference between: 

- the higher of 30% of FY 2 EBITDA and EUR 3M 
- the exceeding borrowing costs incurred in FY 2. 

Exceeding borrowing costs to 
be deducted in FY2 

= Higher of 30% of 
FY 2 EBITDA and 
EUR 3M 

- Exceeding borrowing costs incurred in 
FY2 

 
Financial group 
Upon demand, the exceeding borrowing costs of a taxpayer which is part of a financial 
consolidation group6 are fully deductible if the ratio of its equity to its total assets is 
equal or higher than 98% of such ratio calculated on a consolidated basis.  

Exception 
Among others, the following taxpayers fall out of the scope of the interest limitation 
rule: 

- banks and regulated credit companies; 
- insurance companies; 
- alternative investment fund managers (“AIFM”); 
- securitization vehicles; 
- alternative investment funds which are managed by an authorized AIFM or which 

are subject to the supervision of a regulator. 
 

Furthermore, the following loans are excluded from the scope of the interest limitation 
rule:  

- loans concluded before 17 June 2016 provided that they have not been amended 
afterwards; 

- loans used to finance long term public infrastructure projects within the EU; 
 

In addition, according to the amended article 172 bis LITL, in case of a tax neutral 
restructuring the resulting new entity should be entitled to exceeding borrowing costs 
and the unused interest capacity carried forward. 

Conclusion:  

- Companies engaged in back to back financing activities should not be impacted by such provisions.  

- The use of debt instruments to finance taxable assets should be carefully monitored. 

- The consequences of article 178 bis LITL on the “recapture rules” are not clear for the moment. 

Parliament discussions in this respect should be closely followed. 

- Some terms still require clarification. This is expected to happen during the Parliament discussion 
of the Bill. 

 

                                                           
6 Taxpayers which, further to applicable accounting provisions, are part of an accounting consolidation group. 
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1.3.2. Exit taxation 
The exit taxation provision included in the Bill will be transposed through the 
amendment of the LITL (i.e. articles 35, 38 and 43) and the LGTL (i.e. article 127). 

According to amended article 35 LITL, the tax value of assets transferred to Luxembourg 
in the context of a taxpayer’s change of domicile or the transfer of a PE’s activity should 
match the value established by the state of departure, unless such value does not reflect 
the market value. In addition, the acquisition date of the assets should be the historical 
acquisition date.  

The same provision would apply in case of additional contribution to a Luxembourg 
company or PE which is already incorporated of assets transferred from abroad (article 
43 LITL). 

Further to amended article 38 LITL the following transfers should qualify as a disposal 
of assets at market value, to the extent that the assets are no longer taxable in 
Luxembourg following the transfer: 

(i) transfer of assets from a company or a PE located in Luxembourg abroad or  
(ii) transfer of tax residency of a Luxembourg company or individual abroad or  
(iii) transfer of activity of a Luxembourg PE to a third state  

 
Nevertheless, assets that should revert to Luxembourg within 12 months as from the 
transfer (i.e. transfer related to the financing of securities, assets posted as collateral or 
transfer of asset in order to meet prudential capital requirements or for the purpose of 
liquidity management) should be excluded. 

The above provisions should not apply if the assets remain connected to a Luxembourg 
PE so that Luxembourg retains the right to tax future capital gain. In this case no 
Luxembourg taxation should apply upon transfer.  

Further to amended article 127 LGTL, in the context of transfers of assets to EU member 
States or third countries part of the European Economic Area (EEA), the payment of the 
exit tax liability could be deferred by paying it in instalments over five years without any 
interest or guarantee becoming due. However, the exit tax liability would become 
immediately and entirely due in certain circumstances (i.e. sale or transfer of the assets 
outside the EU or the EEA, bankruptcy of the company, breach of the deadline for the 
payment of the instalments ). 

Conclusion: Luxembourg should apply exit tax on the difference between the market value and the tax 
book value of assets transferred to another state. Nevertheless, when the transfer is done to an EU or 
EEA member state, the exit tax liability can be deferred by splitting its payment in instalments over five 
years. Assets transferred to Luxembourg from another state should generally be valued at their market 
value. 
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1.3.3. Controlled foreign company rules 
Controlled foreign company (“CFC”) rules should be transposed into Luxembourg tax 
law by the new article 164ter LITL. 

Scope 
The term CFC refers to non-Luxembourg entities and PE which meet the following two 
conditions:  

 The entity or the PE is controlled by a Luxembourg corporate taxpayer (the 
“Controlling Company”). In this respect, the term control is defined in terms of 
ownership (i.e. the Controlling Company holds more than 50% of the share capital 
of the CFC), voting rights (i.e. the Controlling Company holds more than 50% of 
the CFC’s voting rights) or economic rights (i.e. the Controlling Company is 
entitled to receive more than 50% of the amounts distributed by the CFC). 

 

 The entity or PE bears an effective corporate income tax liability which is lower 
than 50% of the tax liability which would be due under Luxembourg corporate 
income tax provisions.  

 
Controlling Companies should include in their tax base their share of the non-
distributed income of the CFC arising from non-genuine arrangements which have been 
put in place for the essential purpose of obtaining a tax advantage. 

An arrangement or a series thereof shall be regarded as non-genuine to the extent that 
the CFC would not own the assets or would not have undertaken the risks which 
generate all, or part of, its income if it were not controlled by a company where the 
significant people functions, which are relevant to those assets and risks, are carried 
out and are instrumental in generating the CFC’s income.  

The income to be included in the tax base of the Controlling Company should be limited 
to the amounts generated through assets and risks which are linked to significant 
functions carried out by such Controlling Company and should be calculated in 
proportion to its participation in the CFC. The attribution of the CFC income should be 
calculated in accordance with the arm's length principle. 

Furthermore, the Controlling Company should be entitled to a tax credit amounting to 
the foreign tax paid by CFC in respect of the share of non-distributed income included 
in the Controlling Company’s tax base. Such tax credit should be assessed further to 
existing rules for the determination of foreign tax credits (which are laid down in articles 
134bis and 134ter LITL). 

Losses realized by the CFC should not be included in the tax base of the Controlling 
Company. However, carried-forward losses reported by the CFC should reduce the 
amount of non-distributed profits to be included in the Controlling Company’s tax base. 

Amounts distributed by the CFC to the Controlling Company (such as dividends) should 
be excluded from the Controlling Company’s tax base, up to the aggregate amount 
which has already been included in the Controlling Company’s tax base further to CFC 
rules. 
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Where the Controlling Company transfers its participation in the CFC and any part of 
the proceeds from the disposal have been previously included in the Controlling 
Company’s tax base pursuant to CFC rules, such amount should be deducted from the 
Controlling Company’s tax base when calculating the amount of tax due on those 
proceeds. 

Non-distributed income would be excluded from the municipal business tax 
computation further the amendment of paragraph 9 of the LMBTL. 

Exception 
The abovementioned provisions should not apply to CFC which meet any of these 
conditions: 

- CFC which realize an accounting profit lower than EUR 750 000 in a FY; or  
- CFC which realize an accounting profit amounting to less than 10% of their 

operating costs in the FY (the cost of goods sold outside the CFC’s state of 
residence as well and payments to related parties are excluded). 

 
Conclusion: Luxembourg companies holding controlling participations in entities located in low tax 
jurisdictions should assess the CFC risks based on the nature of the underlying assets (i.e. taxable assets 
versus qualifying participations) and the functional and risk profile of the CFC. 

 
1.3.4. Rules to tackle hybrid mismatches. 
The new article 168 ter LITL should implement rules to tackle hybrid mismatches arising 
in the context of EU transactions. Future draft law (applicable as from 2020 and 2022) 
will follow to implement directive 2017/952 to tackle hybrid mismatches with third 
countries. 

Based on this article, expenses and losses incurred by a Luxembourg corporate taxpayer 
resulting from a hybrid mismatch7 should not be deductible as follows: 

- Expenses and losses whose source is located outside Luxembourg should not be 
deductible in Luxembourg, provided that they are deductible in the source state. 

- Expenses and losses whose source is in Luxembourg should not be deductible in 
Luxembourg if the corresponding revenue does not qualify as taxable revenue at 
the level of the counterparty. 

 
Conclusion: anti-hybrid provisions were already included in the Luxembourg Participation Exemption 
Regime. However, the provisions are now extended to other items. A careful review of existing structures 
is therefore recommended. 

 
1.3.5. General anti-abuse rule 
Luxembourg tax law already includes a general anti-abuse rule in article 6 LTAL, which 
applies to all taxpayers (both individuals and corporates). The Bill amends article 6 LTAL 
to align it with the general anti-abuse rule provided in the Directive. 

                                                           
7 The term “hybrid mismatch” refers to differences in the legal characterisation of (i) payments on financial instruments or (ii) entities 

resulting from arrangements or commercial relations between a Luxembourg entity and an entity located in another EU Member State, 
which result either in a double deduction (i.e. the item qualifies as a deductible expense or loss for both parties) or a deduction without 
inclusion (i.e. the item qualifies as exempt income or gain at one party level and as a deductible expense or loss at another party level). 
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The amended general anti abuse rule (“GAAR”) should apply to all taxpayers in the 
absence of a more specific anti-abuse rule. The GAAR defines the term “abuse of law” 
as an arrangement or a series of arrangements which, having been put into place for 
the main purpose or one of the main purposes of obtaining a tax advantage that defeats 
the object or purpose of the applicable tax law, are not genuine having regard to all 
relevant facts and circumstances. 

In such case, the tax authorities can requalify the artificial arrangements in line with 
their nature and tax them accordingly.  

The burden of the proof should correspond to the Luxembourg tax authorities. 
However, no specific means of proof is required. 

Conclusion: The wording of the GAAR is closed to the current one. The recommendations remain the 
same: strong economic/commercial reasons reflecting economic reality should support operations and 
should be properly documented. 

 
1.3.6. Additional domestic amendments 
In addition, the government suggested two additional amendments to reinforce action 
against aggressive tax planning:  

 Amendment of article 22bis LITL, which should repeal the possibility to capitalize 
convertible loans in a tax neutral way. Further to the amendment, such 
conversion should qualify as a sale of the convertible loan at its market value 
followed by the acquisition of the shares. Any income/gain realized on the sale of 
the convertible loan should be fully taxable. The purpose is to avoid that a 
Luxembourg company reports a tax deductible expense, without including the 
relevant taxable revenue at the level of the creditor. 

 Amendment of the paragraph 16 StAnpG, which clarifies the definition of PE 
included in the relevant double tax treaties concluded between Luxembourg, to 
avoid conflicts of interpretation. In particular, in order for Luxembourg to 
recognize the existence of a PE, a certificate issued by the tax authorities of the 
state where the PE is located may be required.  
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2. MLI implementation - Bill 7333 

On 3 July 2018, the Luxembourg Government introduced bill 7333 (“MLI Bill”) in 
Parliament, which implements the provisions of MLI into Luxembourg domestic tax law 
and thus amends the tax treaties concluded by Luxembourg. Subject to Parliamentary 
comments, the MLI Bill includes all options taken by Luxembourg so far. 

 
The MLI is a flexible instrument enabling the amendment of double tax treaties (“DTT”) to be 
in line with BEPS recommendations by processing with a sole ratification process to amend 
the concerned DTTs. The jurisdictions part of the MLI (i) specify the DTT concerned, (ii) choose 
among several options to be in line with minimum standards, (iii) could formulate reserves 
and (iv) can opt for alternative approaches for specific issues. 

Luxembourg included 81 jurisdictions in the list of the DTT concerned. However, the relevant 
DTT is amended once both parties have declared such DTT in their list of covered DTT and the 
MLI ratification is completed. 

Please find below some detail on the main provisions:  

 As regards income derived from or through transparent entities, it will be considered as 
income realized by a resident in a jurisdiction provided it is considered as such by this 
latter’s tax law. Hybrid mismatches will therefore be neutralised. However, the 
provisions should not affect a jurisdiction’s right to tax a resident of that jurisdiction. 

 To solve double exemption issues, Luxembourg opted for the credit method in the case 
where both jurisdictions disagree on the facts or on the interpretation of the provisions. 
In such case, no exemption will be granted anymore but a tax credit equal to the tax 
paid in the other jurisdiction should be granted. Such tax credit should be capped at the 
amount of tax due in Luxembourg on such income. 

 To prevent the abusive utilization of DTT, Luxembourg opted for the principal purpose 
test (“PPT”) rule. Without entering into technical detail, the PPT should reject the 
entitlement to a DTT if the principal purpose, or one of the principal purposes of the 
arrangement(s) or transaction(s) at stake, is to obtain DTT benefits that otherwise 
would not be granted to the taxpayer. However, upon a duly motivated request from 
the taxpayer on the grounds that the advantages of the DTT would have been granted 
anyway, the situation of fact could be reconsidered by the tax authorities that mutually 
elected the option. Both parties should consult with each other before rejecting the 
application of DTT benefits.  

 To the extent that the other jurisdiction opts for the same option, Luxembourg opted 
to exclude from the definition of permanent establishment all the activities listed as 
such in the DTT no matter if they have a preparatory or auxiliary character. 

 Luxembourg did not make any reserve on the “mutual agreement procedure”, which 
should apply to the extent that the other jurisdictions did not make any reserve as well 
in this respect. Luxembourg opted for the arbitration process that would be applicable 
if the other jurisdiction opted for it as well. This should facilitate the application and 
interpretation of DTT. 

 
The MLI provisions should enter into force for applicable DTT the day after the 3 calendar months 
following the ratification, acceptance and approval of the MLI by both parties. The provisions will be 
effective for tax withheld as from the calendar year following the entrance into force of the MLI of the 
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last jurisdiction to have ratified, accepted and approved the MLI. For other items, provisions will be 
effective after 6 calendar months following the entrance into force of the MLI of the last jurisdiction 
to have ratified, accepted and approved the MLI. 
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3. VAT - Bill 7278 

On 26 July 2018 the Luxembourg Parliament approved Bill 7278, which amends the 
Luxembourg VAT Law (“LVATL”) by introducing VAT groups and requiring taxpayers to 
value their related-party transactions at market value for VAT purposes under certain 
circumstances. These provisions are applicable as from 31st July 2018. 

 
3.1. VAT Groups 

At EU level, the VAT Group is provided for in Article 11 of the EU VAT Directive, which gives 

Member States the possibility to implement VAT groups. By implementing the VAT group, 

Luxembourg becomes the 17th Member State to allow for VAT groups. 

Without entering into technical detail, a VAT group consists of a plurality of related entities 

which act as a single taxpayer for VAT purposes. The rationale behind VAT groups is to allow 

Member States to tackle tax fraud and abuse and to simplify the tax compliance obligations 

of taxpayers and tax administrations. Furthermore, VAT groups may be an interesting tool to 

optimize cash flows among related companies. 

The main features of the Luxembourg VAT regime are as follows: 

- Members must be established in Luxembourg or have a fixed establishment in 
Luxembourg. Therefore, PE located outside Luxembourg should be excluded. 

- Members of the VAT group must meet all the following conditions: 
 There must be a financial control link among all VAT group members. Without 

entering into technical detail, this condition should be respected if all members 
are part of the same financial consolidation group (or would be part of the same 
financial consolidation group if the relevant thresholds were met). 

 There must be an economic link among all VAT group members. Without 
entering into technical detail, this condition requires that either (i) all members 
conduct similar activities, (ii) all members conduct complementary activities, or 
(iii) one member conducts an activity in favour of all other members. 

 There must be an organizational link among all VAT group members. Without 
entering into technical detail, this condition requires that all group members 
share a common organization or management. 
 

- The VAT group constitutes a single taxpayer from a VAT standpoint. Therefore, (i) it 
must file group VAT returns and (ii) transactions conducted among members of the 
VAT group are regarded as internal transactions of a taxpayer and do not trigger VAT. 
 

- The VAT group regime is optional. Nevertheless, once it is established it must remain 
in place for minimum two calendar years. Members of a VAT group which meet all 
statutory requirements to continue to be part of the VAT group are entitled to leave 
the group if (i) the leave does not result in a lower VAT liability for the leaver or the 
group and (ii) the leaver’s activities are not interposed between the activities of two 
remaining group members. 
 

- In order to constitute a VAT group, a formal request must be submitted to the 
Luxembourg VAT authorities which, among others, must detail the economic, 
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organizational and financial links among the members. The latter should be certified 
by a chartered accountant or auditor 
 

- After joining the VAT group, members are deemed to transfer their regularization 
obligations and accrued excess deductible input VAT to the VAT group itself. 
 

3.2. Market valuation 
Further to amended article 28.3 LVATL, transactions conducted among related parties should 
be valued at arm’s length from a VAT standpoint in the following cases: 

- If the consideration is lower than the fair market value and the recipient is not entitled 
to deduct all input VAT. 

- If the consideration is lower than the fair market value and the provider or the 
recipient are not entitled to deduct all input VAT and the transaction is entitled to a 
VAT exemption further to article 44 LVATL. 

- If the consideration is higher than the fair market value and the provider or the 
recipient are not entitled to deduct all input VAT. 
 

Further to the Parliament comments on amended article 28.3 LVATL: 
- The terms “related parties” and “arm’s length” should be interpreted further to the 

provisions included in the LITL.  
- The arm’s length nature of the transactions value should be sustained with a transfer 

pricing report. 

* * * 
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We trust you find this publication useful and welcome the opportunity to answer any questions or 

comments you may have. Kindly note that this publication does not constitute any legal or tax 

advice. 
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